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at ODNI Headquarters. The OGC attor-
ney shall write or stamp ‘‘Service Ac-
cepted In Official Capacity Only’’ on
the return of service form.

(2) Mail service. Where service of
process by registered or certified mail
is authorized by law, only an OGC at-
torney may accept such service of proc-
ess upon the ODNI or an ODNI em-
ployee in the employee’s official capac-
ity, unless otherwise expressly author-
ized by the General Counsel. The OGC
attorney shall write or stamp, ‘‘Service
Accepted In Official Capacity Only,”
on the waiver of personal service form.
Service of process by mail must be ad-
dressed to the Office of the Director of
National Intelligence, Office of General
Counsel, Washington, DC 20511, and the
envelope must be conspicuously
marked ‘‘Service of Process.”

(b) Service of process upon an ODNI
employee solely in the employee’s indi-
vidual capacity.

(1) Generally. ODNI employees will
not be required to accept service of
process in their purely individual ca-
pacity on ODNI facilities or premises.

(2) Personal Service. Subject to the
sole discretion of the General Counsel,
process servers generally will not be al-
lowed to enter ODNI facilities or prem-
ises for the purpose of serving process
upon an ODNI employee solely in the
employee’s individual capacity. Except
for the DNI, the Principal Deputy Di-
rector of National Intelligence, and the
Director of the Intelligence Staff, the
OGC is not authorized to accept service
of process on behalf of any ODNI em-
ployee in the employee’s individual ca-
pacity.

(3) Mail Service. Unless otherwise ex-
pressly authorized by the General
Counsel, ODNI employees are not au-
thorized to accept or forward mailed
service of process directed to another
ODNI employee in that employee’s in-
dividual capacity. Any such process
will be returned to the sender via ap-
propriate postal channels.

(c) Service of Process Upon an ODNI
employee in a combined official and in-
dividual capacity. Unless otherwise ex-
pressly authorized by the General
Counsel, service of process, in person or
by mail, upon an ODNI employee in the
employee’s combined official and indi-
vidual capacity, may be accepted only
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for the ODNI employee in the employ-
ee’s official capacity by an OGC attor-
ney at ODNI Headquarters. The OGC
attorney shall write or stamp, ‘‘Service
Accepted In Official Capacity Only,”
on the return of service form.

(d) Acceptance of service of process
shall not constitute an admission or
waiver with respect to jurisdiction,
propriety of service, improper venue or
any other defense in law or equity
available under the laws or rules appli-
cable to the service of process.

§1702.4 Notification to Office of Gen-
eral Counsel.

An ODNI employee who receives or
has reason to expect to receive, service
of process in an official, individual or
combined individual and official capac-
ity in a matter that may involve testi-
mony or the furnishing of documents
that could reasonably be expected to
involve ODNI interests, shall promptly
notify the OGC ((703) 275-2527) prior to
responding to the service in any man-
ner, and if possible, before accepting
service.

§1702.5 Interpretation.

Any questions concerning interpreta-
tion of this regulation shall be referred
to the Office of General Counsel for res-
olution.

PART 1703—PRODUCTION OF ODNI
INFORMATION OR MATERIAL IN
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AUTHORITY: The Intelligence Reform and
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§1703.1 Scope and purpose.

This part sets forth the policy and
procedures with respect to the produc-
tion or disclosure of material con-
tained in the files of the ODNI, infor-
mation relating to or based upon mate-
rial contained in the files of the ODNI,
and information acquired by any per-
son while such person was an employee
of the ODNI as part of the performance
of that person’s official duties or be-
cause of that person’s association with
the ODNI.

§1703.2 Definitions.

The following definitions apply to
this part:

Defenses: Any and all legal defenses,
privileges or objections available to
the ODNI in response to a demand.

Demand:

(1) Any subpoena, order or other legal
summons issued by a federal, state,
local or other government entity of
competent jurisdiction with the au-
thority to require a response on a par-
ticular matter or a request for appear-
ance of an individual where a demand
could issue.

(2) Any request for production or dis-
closure which may result in the
issuance of a subpoena, order, or other
legal process to compel production or
disclosure.

DNI: The Director of National Intel-
ligence.

General Counsel: The ODNI’s General
Counsel, Acting General Counsel or
Deputy General Counsel.

ODNI: The Office of the Director of
National Intelligence and all of its
components, including, but not limited
to, the Office of the National Counter-
intelligence Executive, the National
Counterterrorism Center, the National
Counterproliferation Center, the Pro-
gram Manager for the Information
Sharing Environment, and all national
intelligence centers and program man-
agers the DNI may establish.

ODNI Employee: Any current or
former employee, contractor, inde-
pendent contractor, assignee or
detailee to the ODNI.

ODNI Information or Material: Infor-
mation or material that is contained in
ODNI files, related to or based upon
material contained in ODNI files or ac-
quired by any ODNI employee as part

§1703.4

of that employee’s official duties or be-
cause of that employee’s association
with the ODNI.

OGC: The Office of the General Coun-
sel of the ODNI.

OGC Attorney: Any attorney in the
OGC.

Proceeding: Any matter before a court
of law, administrative law judge, ad-
ministrative tribunal or commission or
other body that conducts legal or ad-
ministrative proceedings, and includes
all phases of the proceeding.

Production or Produce: The disclosure
of ODNI information or material in re-
sponse to a demand.

§1703.3 General.

(a) No ODNI employee shall respond
to a demand for ODNI information or
material without prior authorization
as set forth in this part.

(b) This part is intended only to pro-
vide procedures for responding to de-
mands for production of documents or
information, and does not create any
right or benefit, substantive or proce-
dural, enforceable by any party against
the United States.

§1703.4 Procedure for production.

(a) Whenever a demand is made for
ODNI information or material, the em-
ployee who received the demand shall
immediately notify OGC ((703) 275—
25627). The OGC and the ODNI employee
shall then follow the procedures set
forth in this section.

(b) The OGC may assert any and all
defenses before any search for poten-
tially responsive ODNI information or
material begins. Further, in its sole
discretion the ODNI may decline to
begin a search for potentially respon-
sive ODNI information or material
until a final and non-appealable dis-
position of any or all of the asserted
defenses is made by the federal, state,
local or government entity of com-
petent jurisdiction. When the OGC de-
termines that it is appropriate to
search for potentially responsive ODNI
information and material, the OGC will
forward the demand to the appropriate
ODNI offices or entities with responsi-
bility for the ODNI information or ma-
terial sought in the demand. Those
ODNI offices or entities shall then
search for and provide to the OGC all
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potentially responsive ODNI informa-
tion and material. The OGC may then
assert any and all defenses to the pro-
duction of what it determines is re-
sponsive ODNI information or mate-
rial.

(c) In reaching a decision on whether
to produce responsive ODNI informa-
tion or material, or to object to the de-
mand, the OGC shall consider whether:

(1) Any relevant privileges are appli-
cable;

(2) The applicable rules of discovery
or procedure require production;

(3) Production would violate a stat-
ute, regulation, executive order or
other provision of law;

(4) Production would violate a non-
disclosure agreement;

(5) Production would be inconsistent
with the DNI’s responsibility to pro-
tect intelligence sources and methods,
or reveal classified information or
state secrets;

(6) Production would violate a spe-
cific ODNI policy issuance or instruc-
tion; and

(7) Production would unduly interfere
with the orderly conduct of ODNI func-
tions.

(d) If oral or written testimony is
sought by a demand in a case or matter
in which the ODNI is not a party, a rea-
sonably detailed description of the tes-
timony sought in the form of an affi-
davit, or a written statement if that is
not feasible, by the party seeking the
testimony or its attorney must be fur-
nished to the OGC.

(e) The OGC shall notify the appro-
priate employees of all decisions re-
garding responses to demands and pro-
vide advice and counsel for the imple-
mentation of the decisions.

32 CFR Ch. XVII (7-1-10 Edition)

(f) If response to a demand is required
before a decision is made whether to
provide responsive ODNI information
or material, an OGC attorney will re-
quest that a Department of Justice at-
torney appear with the ODNI employee
upon whom that demand has been
made before the court or other com-
petent authority and provide it with a
copy of this regulation and inform the
court or other authority as to the sta-
tus of the demand. The court will be re-
quested to stay the demand pending
resolution by the ODNI. If the request
for a stay is denied or there is a ruling
that the demand must be complied
with irrespective of instructions ren-
dered in accordance with this Part, the
employee upon whom the demand was
made shall, if directed to do so by the
General Counsel or its designee, re-
spectfully decline to comply with the
demand under the authority of United
States ex rel. Touhy v. Ragen, 340 U.S.
462 (1951), and this regulation.

(g) ODNI officials may delegate in
writing any authority given to them in
this Part to subordinate officials.

(h) Any individual or entity not an
ODNI employee as defined in this Part
who receives a demand for the produc-
tion or disclosure of ODNI information
or material acquired because of that
person’s or entity’s association with
the ODNI should notify the OGC ((703)
275-2527) for guidance and assistance.
In such cases the provisions of this reg-
ulation shall be applicable.

§1703.5 Interpretation.

Any questions concerning interpreta-
tion of this Regulation shall be re-
ferred to the OGC for resolution.
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